
Race has no place

A positive case for equality in the
Australian Constitution



“I have a dream that my four little children 
will one day live in a nation where they will 
not be judged by the colour of their skin, 
but by the content of their character.”

 Martin Luther King Jr, 28 August 1963

This booklet produced by the Institute of Public Affairs 
explains why the Constitution should not be changed in 
this way and why all Australians, regardless of their race 
or ethnic background, should be equal in the Australian 
Constitution.
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What is the Australian 
Constitution?

All Australians should be equal in the 
Constitution

The federal government is planning a referendum 
to change the Australian Constitution to recognise 
Aboriginal and Torres Strait Islander peoples. 

The Australian Constitution should unite all 
Australians. It is the founding document of our nation 
as a free country.

Australia is one of the world’s oldest and most 
successful democracies because our Constitution is 
based on the idea of the equality of all Australians.

The Constitution is the ‘rulebook’ of government. It is 
not a place for politicians of the day to impose their 
personal and political values.

Changing the Constitution by dividing Australians 
according to race or ethnic background makes us all 
less equal.

Race has no place in the Australian Constitution.



        YES
Remove section 25 of the Constitution

There are two sections in the Constitution that refer 
to race. 

Section 25 was intended to prevent state 
governments from restricting the right to vote 
according to a person’s race.

Section 51(26) gives the Commonwealth government 
the power to pass race-based laws.

What is being proposed?
The removal of section 25 and section 51(26) from the 
Australian Constitution.

Taking out these sections removes the 
Commonwealth government’s constitutional power 
to divide Australians.

Why it should be supported:
 • Australia’s success as a free and prosperous 

country is founded on the idea that all humans 
are of equal worth.

 • All Australians, regardless of their ethnic 
background, must be treated equally by 
government and the law.

 • Section 25 is unnecessary because equal 
voting rights are already guaranteed under the 
Constitution.

 • Section 51(26) is discriminatory and illiberal. 
Race-based laws are incompatible with the 
equality of all people.

        YES
Remove section 51(26) of the Constitution

All Australians should be equal  
in the Constitution

The government should not have power  
to make race-based laws



         NO
New divisive symbolism in the Constitution

What is being proposed?
The addition into the Constitution of a preamble or 
a section saying Aboriginal and Torres Strait Islander 
peoples were the first occupants of Australia.

 – Expert Panel on Constitutional Recognition of 
Indigenous Australians, 2012

Why it should be opposed:
 • People of all backgrounds and origins have made 

a positive contribution to Australia.

 • Symbolic recognition that elevates one group of 
people above others is divisive.

 • The legal consequences of a symbolic change are 
unknown.

         NO
New race-based laws

What is being proposed?
A new section in the Constitution allowing the 
Commonwealth government to make laws that apply 
only to Aboriginal and Torres Strait Islander people.

 – Joint Select Committee on Constitutional Recognition of  
Aboriginal and Torres Strait Islander Peoples, 2015

Why it should be opposed:
 • In a liberal democracy like Australia the 

government should not have the power to make 
laws based on the race or ethnic background of 
its citizens.

 • It is dangerous to give the government power to 
pass laws that target one group of people.

Australians should not be divided by a symbolic 
preamble or section in the Constitution

Governments should not have power  
to make laws based on race



               NO
Constitutional prohibition on racial discrimination

         NO
Separate parliament for Indigenous Australians

What is being proposed?
An advisory body for Aboriginal and Torres Strait 
Islander peoples enshrined in the Constitution.

 – Noel Pearson, ‘A Rightful Place : Race, recognition and a more 
complete commonwealth’, Quarterly Essay, 2014

Why it should be opposed:
 • A separate parliament undermines the idea that 

all Australians are equal under our democratic 
system. 

 • All Australians are already represented in the 
Commonwealth parliament.

What is being proposed?
A new section in the Constitution prohibiting 
discrimination by Commonwealth, state, and territory 
governments because of a person’s race or ethnic 
origin.

 – Joint Select Committee on Constitutional Recognition of  
Aboriginal and Torres Strait Islander Peoples, 2015

Why it should be opposed:
 • A constitutional prohibition on discrimination 

would create legal uncertainty and encourage 
litigation.

 • It is undemocratic to hand policy-making power 
to unelected judges.

Vague words such as ‘race’ and ‘discrimination’ 
should not be added to the Constitution

The Commonwealth parliament 
exists to represent all Australians 



        NO
No ‘reserved’ seats in parliament

What is being proposed?
There should be designated seats in the 
Commonwealth parliament to which only Aboriginal 
and Torres Strait Islander peoples can be elected.

 – Paul Kildea and George Williams, Issues Paper: Constitutional 
Recognition of Aboriginal and Torres Strait Islander Peoples, 2012

Why it should be opposed:
 • Special ‘reserved’ seats according to race will 

entrench division in Australia.

 • Every Australian should have an equal 
opportunity to represent their fellow citizens in 
the Commonwealth parliament.

       NO
Treaty

What is being proposed?
A treaty to recognise the sovereignty of Aboriginal 
and Torres Strait Islander peoples.

 – Joint Select Committee on Constitutional Recognition of  
Aboriginal and Torres Strait Islander Peoples, 2015

Why it should be opposed:
 • Aboriginal and Torres Strait Islander peoples 

are Australian.

 • Treaties are signed between countries, not 
citizens.

 • A treaty separates Australians according to race.

Race should never be a legal requirement 
to be elected to parliament

A treaty would divide Australia into 
separate nations



Race has no place
in the Australian Constitution

All individuals are of equal worth. In the Constitution, 
all Australians should have the same rights and should 
share the same responsibilities. 

Race Has No Place is a research project of the 
Institute of Public Affairs dedicated to the idea that 
all Australians should be equal in the Australian 
Constitution.

To make a tax-deductible donation to support the 
IPA’s research visit www.racehasnoplace.org.au or 

call Rachel Guy at the IPA on (03) 9600 4744.

Simon Breheny
Director, Race Has No Place

John Roskam
Executive Director - IPA

The Institute of Public Affairs, Level 2, 410 Collins Street, 
Melbourne VIC 3000. September 2015. Additional research by 
Morgan Begg, IPA Legal Rights Project.

For more information please contact Simon Breheny, Director, 
Race Has No Place, on (03) 9600 4744 or sbreheny@ipa.org.au. 
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